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niversity Library 


The U. S. Supreme Court made June 5 a memorable day by handing down three decisions, without 
dissents, exposing the fiction that race segregation under the “‘separat iy Saul Poctrine satisfies 


the “equal protection” requirement of the Fourteent 


Fifty-four years ago the U. S. Supreme Court in Plessy 
v. Ferguson, laid down the principle that “equal protec- 
tion” could be afforded consistently with race segregation, 
provided facilities furnished to colored people were equal 
to those made available to whites. It was a makeshift 
formula which nevertheless served as a formal principle 
which could not be arbitrarily disregarded. It initiated one 
of those painful experimental periods in the slow evolu- 
tion of social justice which inevitably lead to a showdown 
in order to determine whether the form has been given 
substance. The three decisions handed down on June 5 
do not reopen the question answered in Plessy v. Fergu- 
son, but they relentlessly expose the inadequacy of the at- 
tempts that have been made to approximate equality while 
preserving segregation. Also, in spite of judicial restraint, 
they raise serious question as to whether “separate but 
equal’? can ever be less than a sham, 


The Sweatt Case 


The case of Heman Marion Sweatt is one in which 
the Iederal Council of Churches set a precedent for itself 
by presenting a brief amicus curiae. The petitioner made 
application for admission to the University of Texas Law 
School in 1946. The application was rejected because he 
was a Negro. He therefore brought suit for mandamus 
against the educational authorities to compel his admis- 
sion. There was then no law school in the State that ad- 
mitted Negroes. The trial court recognized his claim un- 
der the Fourteenth Amendment, but gave the State six 
months to supply substantially equal educational facilities 
for Negroes. On a showing that a law school would be 
opened early in 1947, the court denied the writ Sweatt 
asked for. But he refused to register in the new school. 
He had an appeal pending from the trial court’s decision, 
and later the Texas Court of Civil Appeals set aside the 
trial court’s judgment, and remanded the case to that 
court, without prejudice. But the latter court again de- 
nied mandamus, finding that the new law school offered 
“privileges, advantages, and opportunities for the study of 
law substantially equivalent to those offered by the State 
to white students at the University of Texas.” This time 
the Court of Civil Appeals affirmed the judgment, and 
the case went to the Texas Supreme Court, where Sweatt 
lost again. The U. S. Supreme Court took the case on a 


writ of certiorari “because of the,manifest importance of 
the constitutional Bus attvolte 

Calmly but devastatingly Chief Justice Vinson appraises 
the claim that equal facilities were being provided for 
Negro students. “The University of Texas Law School, 
from which petitioner was excluded, was staffed by a 
faculty of sixteen full-time and three part-time professors, 
some of whom are nationally recognized authorities in 
their field. Its student body numbered 850. The library 
contained over 65,000 volumes. . . . The school’s alumni 
occupy the most distinguished positions in the private 
practice of the law and in the public life of the State. It 
may properly be considered one of the nation’s ranking 
law schools. 

“The law school for Negroes which was to have opened 
in February, 1947, would have had no independent fac- 
ulty or library. The teaching was to be carried on by four 
members of the University of Texas Law School faculty, 
who were to maintain their offices at the University of 
Texas while teaching at both institutions. Few of the 
10,000 volumes ordered for the library had arrived; nor 
was there any full-time librarian. The school lacked ac- 
creditation.” 

But after this case came to trial a law school was 
opened at Austin, as a department of the Texas State 
University for Negroes at Houston. Of this school the 
Chief Justice says: “It is apparently on the road to full 
accreditation. It has a faculty of five full-time profes- 
sors; a student body of 23; a library of some 16,500 vol- 
umes serviced by a full-time staff; a practice court and 
legal aid association; and one alumnus who has become 
a member of the Texas Bar.” 

Both these segregated projects the Court found inade- 
quate: “In terms of number of the faculty, variety of 
courses and opportunity for specialization, size of the 
student body, scope of the library, availability of law re- 
view and similar activities, the University of Texas Law 
School is superior. What is more important, the Uni- 
versity of Texas Law School possesses to a far greater 
degree those qualities which are incapable of objective 
measurement but which make for greatness in a law 
school. Such qualities, to name but a few, include repu- 
tation of the faculty, experience of the administration, po- 
sition and influence of the alumni, standing in the com- 
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munity, traditions and prestige. It is difficult to believe 
that one who had a free choice between these law schools 
would consider the question close... . The law school 
to which Texas is willing to admit petitioner excludes 
from its student body members of the racial groups which 
number 85% of the population of the State and include 
most of the lawyers, witnesses, jurors, judges and other 
officials with whom petitioner will inevitably be dealing 
when he becomes a member of the Texas Bar.” 

The petitioner’s constitutional right to “legal educa- 
tion equivalent to that offered by the State to students 
of other races” was affirmed. “We hold that the Equal 
Protection Clause of the Fourteenth Amendment requires 
that petitioner be admitted to the University of Texas 
Law School.” 


The McLaurin Case 


In the McLaurin case the Chief Justice again delivered 
the opinion of the Court. The question at issue, he said, 
was “whether a State may, after admitting a student to 
graduate instruction in its State university, afford him 
different treatment from other students solely because of 
his race.” George W. McLaurin, a Negro citizen of 
Oklahoma, applied for admission to the State University 
to pursue studies for the degree of Doctor of Education. 
He was rejected because of his race, in accord with State 
law. He filed a complaint asking injunctive relief, and a 
U. S. District Court upheld his claim and declared uncon- 
stitutional the statutes which denied his right to enter 
the university. But, in the expectation that the State 
would conform to its judgment, the Court denied the in- 
junction, The State legislature did amend the relevant 
statutes to allow attendance of Negro students at insti- 
tutions attended by whites in cases where equivalent 
courses were not elsewhere available—but on a “segre- 
gated basis” within the institution. This meant, in the 
language of the Chief Justice, that the Negro student 
“was required to sit apart at a designated desk in an ante- 
room adjoining the classroom; to sit at a designated desk 
on the mezzanine floor of the library, but not to use the 
desks in the regular reading room; and to sit at a desig- 
nated table and to eat at a different time from the other 
students in the school cafeteria.” This discrimination re- 
sulted in a further attempt to obtain redress from the Dis- 
trict Court. When that failed the case went to the U. S. 
Supreme Court on appeal. 

During the ensuing interval the treatment accorded 
Mr. McLaurin was modified, but marked features of seg- 
regation remained. The upshot was that “the State, in 
administering the facilities it affords for professional and 
graduate study, sets McLaurin apart from the other stu- 
dents. The result is that appellant is handicapped in his 
pursuit of effective graduate instruction. Such restrictions 
impair and inhibit his ability to study, to engage in dis- 
cussions and exchange views with other students, and, in 
general, to learn his profession.” 

The Court stresses the need of an increasingly com- 
plex society for trained leaders. ‘“Appellant’s case repre- 
sents, perhaps, the epitome of that need, for he is attempt- 
ing to obtain an advanced degree in education, to become, 
by definition, a leader and trainer of others. Those who 
will come under his guidance and influence must be di- 
rectly affected by the education he receives. Their own 
education and development will necessarily suffer to the 
extent that his training is unequal to that of his class- 
mates. State-imposed restrictions which produce such in- 
equalities cannot be sustained.” 


The argument that even with legal disabilities removed 
the Negro will face social segregation the Court disposes 
of in summary fashion: “There is a vast difference—a 
Constitutional difference—between restrictions imposed by 
the State which prohibit the intellectual commingling of 
students, and the refusal of individuals to commingle 
where the State presents no such bar.” The result: “Ap- 
pellant, having been admitted to a state-supported gradu- 
ate school, must receive the same treatment at the hands 
of the State as students of other races.” 


The Henderson Case—The “Canvas Curtain” 


In the Henderson case Justice Burton, speaking for the 
Court, said that the issue was whether “the rules and 
practices of the Southern Railway Company, which divide 
each dining car so as to allot ten tables exclusively to 
white passengers and one table exclusively to Negro pas- 
sengers, and which call for a curtain or partition between 
that table and the others” constitute a violation of the In- 
terstate Commerce Act. The Court answered the question 
in the affirmative. Section 3 (1) of that Act makes it 
unlawful for a railroad in interstate commerce “to subject 
any particular person, . . . to any undue or unreasonable 
prejudice or disadvantage in any respect whatsoever.” 


This case has been dragging on for eight years. In May, 
1942, Elmer Henderson, a Negro in the employ of the fed- 
eral government, was traveling on the Southern Railway 
from Atlanta to Birmingham on a first-class ticket. At 
the first call for dinner he went into the dining car. The 
Court describes what happened: “In accordance with the 
practice then in effect, the two end tables nearest the 
kitchen were conditionally reserved for Negroes. At each 
meal those tables were to be reserved initially for Negroes 
and, when occupied by Negroes, curtains were to be drawn 
between them and the rest of the car. If the other tables 
were occupied before any Negro passengers presented 
themselves at the diner then those two tables also were to 
be available for white passengers, and Negroes were not 
to be seated at them while in use by white passengers. 
When the appellant reached the diner, the end tables in 
question were partly occupied by white passengers, but 
at least one seat at them was unoccupied. The dining-car 
steward declined to seat the appellant in the dining car 
but offered to serve him, without additional charge, at his 
Pullman seat. The appellant declined that offer and the 
steward agreed to send him word when space was avail- 
able. No word was sent and the appellant was not served, 
although he twice returned to the diner before it was de- 
tached at 9 p.m.” 


The appellant filed a complaint with the Interstate Com- 
merce Commission alleging a violation of the clause in the 
Interstate Commerce Act cited above. Division 2 of the 
Commission “found that he had been subjected to undue 
and unreasonable prejudice and disadvantage, but that the 
occurrence was a casual incident brought about by the 
bad judgment of an employe.” The Commission declined 
to act, but a U. S. District Court in Maryland reversed 
the Commission’s decision and remanded the case. The 
railroad company promptly put into effect new rules pro- 
viding, as described by the Court, “for the reservation of 
ten tables, of four seats each, exclusively and uncondition- 
ally for white passengers and one table, of four seats, 
exclusively and unconditionally for Negro passengers. 

setween this table and the others a curtain is drawn dur- 
ing each meal.” This time the full Commission, though by 
a divided vote, sustained the company claim that its rules 
were lawful, and the District Court affirmed. The com- 
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pany’s accommodations were held to be adequate for the 
average number of Negro passengers, and to be “pro- 
portionately fair.” Appeal took the case to the Supreme 
Court. Although the principal respondent was an agency 
of the federal government—the Interstate Commerce 
Commission—the United States, Justice Burton notes, 
filed a brief and argued orally on behalf of the appellant, 
Mr. Henderson. 

The Court points out that the case is closely parallel 
to the Mitchell case, in which a Negro passenger was de- 
nied a Pullman seat. Under the present rules, says Jus- 
tice Burton, “only four Negro passengers may be served 
at one time and then only at the tables reserved for Ne- 
groes. Other Negroes who present themselves are com- 
pelled to await a vacancy at that table, although there may 
be many vacancies elsewhere in the diner. The railroad 
thus refuses to extend to those passengers the use of its 
existing and unoccupied facilities.” Concerning this pro- 
cedure the Court declares: “The curtains, partitions and 
signs emphasize the artificiality of a difference in treat- 
ment which serves only to call attention to a racial classi- 
fication of passengers holding identical tickets and using 
the same public dining facility.” The rights guaranteed 
by law are individual rights and “it is no answer to the 
particular passenger who is denied service at an unoccu- 
pied place in a dining car that, on the average, persons 
like him are served.” The order of the Commission was 
set aside and the case remanded to it for appropriate ac- 
tion. Thus what the Boston Post calls the “Canvas Cur- 
tain Case” at last reached its end. 


Opinions and Repercussions 


Arthur Krock writing on the day of the decisions for 
his column in the New York Times noted that the three 
decisions left the “separate but equal” rule standing “in 
the realm of judicial theory” but for practical purposes 
left it “a mass of tatters.” Exacting tests of equality have 
been judicially erected, which will operate to eliminate 
segregation. “From now on a community must be able 
to prove beyond question that a segregated complainant 
receives educational services equivalent to those rendered 
the racial majority. And to do that will impose crushing 
financial burdens on the community.” 

The Washington Post thinks the Henderson decision is 
“probably the death knell of segregation in dining cars.” 
The alternative seems to be “putting on an extra dining 
car for Negro passengers.” 

The New York Times, on the other hand, comments 
moodily: “No matter what rules the Southern Railway 
Company or any other Southern railroad may adopt, some 
kind of segregation will doubtless persist on dining cars 
running into the Deep South. It will persist, too, in 
Southern universities. An individual belonging to a recog- 
nizable minority lacking political power may easily be de- 
nied privileges to which he is legally entitled. . . . The 
situation calls for a period of education—how long a period 
no one can say.” Does this education, one may ask, in- 
clude a “change of heart”? 

The Boston Post believes that “the practice of segrega- 
tion is fighting a losing battle in the United States.” The 
decisions will “help the legions of fair people in the South 
bring about the reforms they have so long believed should 
be instituted.” 

Immediately following the Court decision Mr. Mc- 
Laurin issued a statement in which he said: “No one 
relishes anything imposed from the outside. The better 
class of Southerners should therefore recognize the basic 
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aspirations of Negroes and voluntarily provide them with 
all of the prerogatives of citizenship.” 


Women’s Education: Functional or Human? 


In the discussions of educational reform a new note has 
recently entered. Women’s education, it is argued, should 
be primarily for homemaking since most women even- 
tually become housewives. President Lynn T. White of 
Mills College made this the subject of an address before 
the Association of University Women a year or so ago. 
More recently George D. Stoddard, president of the Uni- 
versity of Illinois, delivered a Kappa Delta Pi lecture on 
the Education of Women. He recognizes the fact that 
women are to be found in almost all types of professional 
activity. In so far as “common ends” for both men and 
women are fully recognized, “we have education for all, 
across the sexes, as in our public and private lower 
schools.” Most of this material is in the liberal arts field. 
But many other questions are “sex-linked,” Dr. Stoddard 
thinks. As he sees it, “the time has come to give as much 
attention to homemakers seeking a good education in col- 
lege as to physicists, chemists, or engineers.” What they 
have had is “a fragmented culture.” “Expert homemak- 
ing” is “a profession, with demands as exacting and re- 
wards as exciting as any other profession.” But it has 
no standards today. 

While the sense of futility and failure is to be found 
among both men and women Dr. Stoddard believes that 
the situation is worse among women. He notes the results 
of several studies of the attitudes of college women on 
their education and the statements of leading women edu- 
cators on the problem. 

“The eternal problem for the homemaker is to discover 
the art of living among small tasks, to get a sense of direc- 
tion, to combine fragments into a meaningful whole.” 
The main reason why the schools fail in guiding high 
school students in their curricular choices is because 
“their leaders have an inadequate idea of goals.” Through 
the reform of women’s education certain great weaknesses 
of the educational system might be avoided, “the avoidance 
of the main questions that have occurred to a child by the 
age of five or six’ ; “a failure to develop subject matter as 
a structure of thought, as an organic whole” ; “the lack of 
emphasis upon the imaginative and creative aspects of 
education”, the lack of “education for responsibilities in 
the home that go beyond the needs found elsewhere.” 

Women’s education, then, in Dr. Stoddard’s view, 
“starting in high school, may well emphasize their pro- 
tective role with children and youth, with the weak, the 
hurt, the ill, the dependent. . . . Men in most societies 
go home, where the women already are. They go home 
to share a new danger, for all our homes are Nagasaki 
a few hours before the catastrophe.” 

Dr. Stoddard presents a very high ideal for women’s 
education. Some people might question whether it is pos- 
sible to create curricula adequate to provide it, especially 
in a time when the life of the home is undergoing such 
radical changes. In 1947, it may be remembered, 29.8 per 
cent of all women were gainfully employed; nearly half 
of them were married.” 

Charles Spiegler, a teacher in the New York public 
school system writing in the New York Times Magazine 
section for May 14, contended that high school girls would 


1New York, Macmillan Company, 1950. $1.50. 


2 Handbook of Facts on Women Workers, Washington 25, D. C., 
U. S. Women’s Bureau, 1949. 
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be far more interested in their studies if there were more 
opportunity for classes in homemaking. He believes that 
the Brooklyn High School for Homemaking provides this 
training without skimping the “intellectual and cultural 
background that all future citizens need.” This article evi- 
dently roused considerable interest among women read- 
ers of the Times. A series of letters about it, published 
in the Magazine section for June 4, revealed both enthu- 
siastic support and vigorous disagreement. One woman 
noted: “In high school... I was happy when my teach- 
ers let me take feminine courses... .” But she discovered 
after her marriage that her family were not much inter- 
ested in her ability to bake fine pastry. “My child asked, 
‘Why don’t we have prunes and jello? And what is an 
ameba?’? My husband spent more time with friends who 
talked about the world, and my child met a mother who 
knew about amebas. My home bored me. The ameba 
mother advised me to study courses I’d skipped in high 
school. I said: ‘You mean I should study math and bi- 
ology and . ‘I mean you'd better,’ she said, ‘so you 
can answer your child’s questions at least, and perhaps 
help her to get the right sort of education so she can 
face reality better than you have.’ I asked: ‘You mean 
a boy’s education?’ ‘What about calling it a human be- 
ing’s education?’ she responded.” 

Another aspect of the basic difficulty about modern 
education is suggested in a letter published in the Satur- 
day Review of Literature for May 6. The writer lives in 
a working-class neighborhood where most young men 
“learn practical trades and the young women work as 
clerks, waitresses, or on piece-work in the nearby facto- 
ries... . In our high schools the children are exposed to 
Shakespeare, Milton, and other literary immortals, but the 
habit of good reading finds no model. Their young feel- 
ers of imagination do not function in the schools.” People 
in this section of the city “have found out that adventures 
in ideas and emotions lead to nothing. People in our neigh- 
borhood like to act on what they know so if energy doesn't 


pay off in a bigger paycheck it isn’t useful... . I think 
these people are trapped. The young people want some- 
thing. .. . Intelligence doesn’t mean too much. After fol- 


lowing through some of the high IQ fellows from our 
high school I found out that they wound up as super- 
visors and foremen, But their ideas are as stereotyped as 
those of the dull normal in the same environment. For 
every question which might lead to a way out a short 
answer is supplied by experience, ‘It doesn’t pay to worry 
about such things.’ They can’t get out. There is no place 
to go. The few who succeed go up the ladder, move out 
of the neighborhood.” The others “just quit thinking 
about ‘non-practical’ things.” 


The Morality of Art 


Should art be concerned with moral standards? Walter 
Kerr, a member of the drama school faculty at Catholic 
University of America and author of several Broadway 
productions, says in Commonweal for April 7 that “the 
only scale of values which can be applied to a work of 
art, considered as a work of art, are those pertaining to 
its nature—aesthetic values. The only legitimate question 
is simply: /s it a work of art?” However, he thinks it 
“fair enough to say that, among rank-and-file Catholics, 
the moral evaluation of art is the only evaluation now 
being made. .. . Fear is the keynote of all this. Those 
who are responsible for the moral guidance of men have 
an honest fear that if art . . . were ever allowed to be 
judged by its own appropriate standards, it would some- 


how run off with the whole kit and caboodle of the Chris. 
tian body.” But the results of this type of judgment are 
“(a) the production of pietistic, or bad art, which includes 
virtually all Catholic art produced under these conditions; 
and (b) the apostasy of some young artists who tind their 
creative drives overwhelming. . . .” 

St. Thomas, the writer comments, stated the require- 
ments for beauty: “integrity, proportion and clarity. ... 
When the pietist counsels us to draw men not as they are 
but as they ought to be... he is asking us to. . . falsify 
the universe as it actually exists under the permitting 
Hand of God.” What the artist then produces is “not 
true, not beautiful, and certainly not good. . . . Lacking 
integrity, the art work will not be beautiful, will not 
achieve its own end.” 

Mr. Kerr thinks the reason “Catholics as a whole have 
produced relatively little valid art in this country” is “pri- 
marily” that they lack “integrity,” for an “element present 
in nature is absent, in its true proportion at least, in their 
work.” 

Brooks Atkinson, well-known drama critic of the New 
York Times, discusses Mr. Kerr’s article in his column 
in that newspaper for June 4. He comments that he has 
never dealt with the moral aspects of the plays he reviews 
since he has no “authority to tell its readers what they 
ought to do or think. . . . But it is natural and proper that 
responsible people with standards should be concerned 
about the moral tone of the theatre, which is one of the 
public arts and is subject to the correction of public 
opinion.” 

The terms for the Pulitzer prize award originally stated 
that it was to be given to the “original American play 
performed in New York which shall best represent the edu- 
cational value and power of the stage in raising the stand- 
ard of good morals, good taste and good manners.” But 
the reference to “good morals, good taste and good man- 
ners” was eliminated at the time when the prize was 
given to Strange Interlude in 1929, Those sentiments, Mr. 
Atkinson thinks, “would be at variance with much of the 
best work done for the stage. For no art is under any 
compulsion to crusade or make propaganda, no matter 
how worthy the cause. In a democratic society, as op- 
posed to a Stalinist society, it is not the function of art 
to shape the minds, influence the conduct or improve the 
manners of the people... . / As long as a large part of the 
human race behaves abominably, it is unfair, if not actu- 
ally immoral, to expect the artist to behave as though all 
people were noble and beautiful... . We can expect good 
art to be more illuminating and exalting than the life 
most of us are aware of in our workaday lives, for the 
good artist is the man who has superior insight and vital- 
ity.” 

But Mr, Atkinson thinks that there are “not many 
plays that can be even discussed in terms of art.” Theatre- 
goers are “certainly well within their rights if they take 
offense at the coarse tone of the dialogue” in such plays 
as Mister Roberts or What Price Glory. However, the 
dialogue is “civilized in comparison with the vernacular 
actually used in the services. . . . Like life in general, the 
theatre is not remarkable for its good taste. Only the 
pressure of public opinion keeps it as good as it is. But 
the theatre is at once more mature and wholesome than 
it was in the days when ‘Getting Gertie’s Garter’ and ‘Up 
In Mabel’s Room’ were popular diversions patronized by 
the public for months on end, and it is a good deal chaster 
than it was in the time of the Restoration dramatists, who 
were morbidly filthy.” 
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